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Introduction

 A company is a body corporate or an incorporated business organization 
registered under the companies act. It can be a limited or an unlimited 
company, private or a public company, company limited by guarantee or a 
company having a share capital, or a community interest company.

 According to Justice James, “A company is an association of persons united 
for a common object.”

 According to Prof. Haney, “A company is an artificial person created by law 
having a separate entity with a perpetual succession and a common seal.”
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Characteristics / Features of Company:

1. An Artificial Person Created by Law

2. Separate Legal Entity

3. Perpetual Succession

 According to Tennyson-

 “For men may come, men may go,

 But I go on forever.”

 In the case of company it may be said that members may come and members may 
go but the company goes on. It is a legal person having come into being by law and 
only law can bring its end and none else.
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4. Common Seal

It acts as the official signature of the company

5. Limited Liability

The creditors of a company cannot get their claims satisfied beyond the assets of 
the company. The liability of members of a company ‘limited by guarantee’ is 
limited to the amount of guarantee.

6. Transferability of Share
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7. Limitation of Work

The field of work of a company is fixed by its charter. The Memorandum of 
Association. A company cannot do anything beyond the powers defined in it. Its 
action is, therefore, limited. In order to do the work beyond the memorandum of 
association, there is a need for its alteration.

8. Voluntary Association for Profits

A company is a voluntary association of persons to earn profits. It is formed for 
the accomplishment of some public good and whatsoever profit is divided among 
its shareholders
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9. Representative Management

The shareholders of company are widely scattered. It is not possible for all the 
shareholders to take part in the management. They leave their task to the 
representatives the Board of Directors and the company is managed by Board of 
Directors.

10. Termination of Existence

A company is created by law, carries on its affairs according to law and 
ultimately is affected by law. Generally, the existence of a company is 
terminated by means of winding up.
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Overview of 
the changes 
introduced by 
the Act of 
2013;

 The Companies Act 2013 regulates the 
formation and functioning of 
corporations or companies in India. 

 The first Companies Act after 
independence was passed in 1956, 
which governed business entities in the 
country. 

 The 1956 Act was based on the 
recommendations of the Bhabha 
Committee. 

 This Act was amended multiple times, 
and in 2013, major changes were 
introduced. By Section 135 of the 2013 
Act, India became the first country to 
make corporate social responsibility 
(CSR) spending mandatory by law.
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The Companies Act 2013 has 
replaced the 1956 Act.

 Comparison of 
Companies Act 2013 and 
Companies Act 1956

Detail   Companies 
Act 1956 

Companies 
Act 2013 

Parts  13 NA 

Chapters  26 29 

Sections  658 470 

Schedules  15 7 
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Companies Act 2013 HighlightsCompanies Act 2013 Highlights

The major highlights of the 2013 Act are given below:The major highlights of the 2013 Act are given below:

The maximum number of shareholders for a private company is 200 (the 
previous cap was at 50).
The maximum number of shareholders for a private company is 200 (the 
previous cap was at 50).

The concept of a one-person company.The concept of a one-person company.

Company Law Appellate Tribunal & Company Law TribunalCompany Law Appellate Tribunal & Company Law Tribunal

CSR made mandatoryCSR made mandatory
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Salient features of the Companies Act 2013

 Class action suits for Shareholders

 : The Companies Act 2013 has introduced new concept of class action suits with a 
view of making shareholders and other stakeholders, more informed and 
knowledgeable about their rights.

 (A class action enables one or more plaintiffs (a person who brings a case against 
another in a court of law) to file a suit on behalf of a larger group or class, wherein 
such class has common rights and grievances.

 Class action is a well-defined area of litigation in the US and can be broadly 
categorized into securities class action and consumer class action.

 The Indian legislature considered instances of corporate fraud in India, primarily the 
“Satyam scam” while introducing the concept of class action. In this case, no 
proceedings could be initiated in India due to the absence of any statutory provision 
for class action. The Companies Act, 2013, addresses this with a provision on class 
action)
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 More power for Shareholders

 The Companies Act 2013 provides for approvals from shareholders on various 
significant transactions.

 Women empowerment in the corporate sector: 

 The Companies Act 2013 stipulates appointment of at least one woman 
Director on the Board (for certain class of companies).

 Corporate Social Responsibility: 

 The Companies Act 2013 stipulates certain class of Companies to spend a 
certain amount of money every year on activities/initiatives reflecting 
Corporate Social Responsibility.
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 Fast Track Mergers: 

 The Companies Act 2013 proposes a fast track and simplified procedure for 
mergers and amalgamations of certain class of companies such as holding and 
subsidiary, and small companies after obtaining approval of the Indian 
government.

 Cross Border Mergers: 

 The Companies Act 2013 permits cross border mergers, both ways; a foreign 
company merging with an India Company and vice versa but with prior 
permission of RBI.

 Increase in number of Shareholders: 

 The Companies Act 2013 increased the number of maximum shareholders in a 
private company from 50 to 200.
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Kinds of Companies:

 Companies may be classified into various kinds on the following basis:

1. On the basis of incorporation

2. On the basis of liability

3. On the basis of number of members

4. On the basis of control

5. On the basis of ownership.
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1. On the Basis of Incorporation:

 On the basis of incorporation companies may be classified into the following 
three categories:



 (i) By Royal Charter-Chartered Companies:

 A chartered company is created by the charter or special sanction granted by 
the Head of the State giving certain exclusive privileges, rights and powers to 
a distinct body of persons for undertaking commercial activities in specified 
geographical areas. These rights and privileges are to be enjoyed and the 
powers are to be used within the terms of the charter.

 The British East India Company formed in England in 1600 and Dutch East 
India Company chartered in Holland in 1602 to trade with India and the East 
and Bank of England (1690) are the examples of such companies
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 (ii) Statutory Company:

 A statutory company is brought into existence under the Act passed by the 
legislature of the country or state. Powers, responsibilities, liabilities, 
objects, scope etc. of such a company are clearly defined under the 
provisions of the Act which brings it into existence.

 Usually, such companies are established to run the enterprises of social or 
national importance. The Reserve Bank of India, the Industrial Finance 
Corporation of India, the Life Insurance Corporation of India are some of the 
examples of statutory companies in India.
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 (iii) Registered Companies:



 A registered company is a company which is organized by getting it registered 
with the Registrar of Companies under the provisions of Companies Act of the 
country concerned. The formation, working and continuity of such a company 
are governed by relevant provisions of the Companies Act.

 Most of the companies in the field of industry and commerce are registered 
companies. In India such companies are registered under the Indian 
Companies Act, 1956.
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2. On the Basis of Liability:

 On the basis of liability, company may be classified into:

 (a) Limited liability companies.

 (i) Companies limited by shares

 (ii) Companies limited by guarantee

 (b) Unlimited liability companies.
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(a) Limited Liability Companies:

 Where the liability of the members of a company is limited to the extent of 
the nominal value of shares held by them, such companies are known as 
Limited liability companies.

 (i) Companies Limited by Shares:

 Where the liability of the members of a company is limited by the 
Memorandum of Association to the amount unpaid on the shares, such a 
company is called company limited by shares

 A company limited by shares may be a public company or a private company.
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 (ii) Companies Limited by Guarantee:

 Where the liability of the members of a company is limited by the 
Memorandum of Association to such an amount as the members undertake to 
contribute to the assets of the company in the event of its winding up.

 Such type of companies are not formed for the purpose of profit but are 
formed for the promotion of art, science, sports, commerce and for cultural 
activities. Such companies may or may not have share capital. If it has a share 
capital, it may be a public company or a private company.
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(b) Unlimited Liability Companies

 Where the liability of members is not limited, such companies are known as 
unlimited liability companies. Every member of such a company is liable for 
its debts in proportion to his interest in the company.

 Such a company can be converted into a limited liability company after 
passing a special resolution for conversion and applying to the Registrar of 
Companies for enrolling it as a limited company.
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3. On the Basis of Number of Members:

 On the basis of number of members, a company may be:

 1. Private Company and

 2. Public Company.
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1. Private Company:

 According to Sec. 3(1)(iii) of the Indian Companies Act, 1956, a private company is 
that company which by its articles of association:



 (i) limits the number of its members to 200, excluding employees who are 
members or ex-employees who were and continue to be members;

 (ii) restricts the right of transfer of shares, if any;

 (iii) Prohibits any invitation to the public to subscribe for any shares or debenture 
of the company.

 Where two or more persons hold share jointly, they are treated as a single 
member.



 According to Sec. 12 of the Companies Act, the minimum number of members to 
form a private company is two. A private company must use the word ‘Pvt’ after 
its name.
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Characteristics or Features of a Private 
Company:

 The main features of a private company are as follows:

 (i) A private company restricts the right of transfer of its shares. The shares of a 
private company are not as freely transferable as those of public companies. The 
articles generally state that whenever a shareholder of a Private company wants 
to transfer his shares, he must first offer them to the existing members of the 
company.  The price of the shares is determined by the directors. It is done to 
preserve the family nature of the company’s shareholders.

 (ii) It limits the number of its members to two hundred excluding members who 
are employees or ex-employees who were and continue to be the members. Where 
two or more persons hold shares jointly, they are treated as a single member. The 
minimum number of members to form a private company is two.

 (iii) A private company cannot invite the public to subscribe for its shares or 
debentures. It has to make its own private arrangement to raise its capital or 
loans.
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Advantages of Private Company:

 A private company enjoys the following advantages over limited company.

 1. A private company is easy to form than a public company. Only two members 
are sufficient to form a private company.



 2. It can start its business immediately after incorporation. Certificate to 
commence business is not required to be obtained, which is compulsory for a 
public company.



 3. It may pay remuneration to directors and managerial personnel or appoint any 
one to the office of profits without any restrictions.



 4. As no outsiders are its shareholders it is not required to hold a statutory 
meeting or file a statutory report.
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 5. It may give loan to directors without obtaining consent or approval of the 
Central Government.



 6. There is a greater flexibility regarding the management and conduct of the 
business than in the public company.



 7. The control and management is generally in the hands of capital owners, 
which is not the case with public company.
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2. Public Company:

 According to Section 3(1)(iv) of Indian Companies Act, 1956 A public company 
means a company which is not a private company.



 If we explain the definition of Indian Companies Act, 1956 in regard to the 
public company, we note the following:



 (i) The articles do not restrict the transfer of shares of the company.

 (ii) It imposes no restriction on the maximum number of the members in the 
company.

 (iii) It invites the general public to purchase the shares and debentures of the 
company.
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What is the Procedure for Conversion of 
Private Company to Public Company?

 Issue a notice with the agenda of the Board Meeting. The issue of notice should be 
given to Directors at least 7 days before the Board meeting. The notice should be 
sent to the registered address of all the Directors.

 Calling of Board Meeting

 The Board Meeting should be held to discuss the following agendas:

 To adopt new Memorandum of Association (MoA) subject to the approval of 
shareholders.

 To adopt new Articles of Association (AoA) subject to the approval of shareholders.

 To get the approval of Conversion of Private Company to Public Company from the 
shareholder.

 Fix date, time and the place for holding EGM in the Company.

 To get approval for EGM and authorize someone to circulate notice of EGM.
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 Issue of EGM Notice

 According to the provisions of Section 101 of Companies Act, 2013, the issue of notice of 
EGM will be given to all the Directors, Members and Auditors of the Company. The notice of 
EGM should be given not less than 21 days before the date on which the EGM is to be held.

 Hold EGM

 The shareholder’s approval for the Conversion of Private Company to Public Company will be 
taken in the resolution passed by all the shareholders in the Extra-ordinary General Meeting 
(EGM). The notice period to shareholders can be shorter if the consent is given in writing 
or through an electronic medium by not less than 95% of the members entitled to vote at 
such meetings. Also, follow the procedure for prescribed for issuing and signing of notice of 
EGM.

 The EGM will be held on the fixed date and resolution will be passed. The resolution will be 
passed for Conversion of Private Company to Public Company and alteration of MoA and AoA.
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 Form Filing to RoC

 After passing of the resolution in EGM, it is mandatory to file Form MGT-14 
within 30 days. The attachments with the MGT-14 Form to be attached are:

 Notice of EGM

 Certified Copy of the Resolution passed in the EGM

 Copy of new MoA and AoA

 File Form INC-27 within 15 days after passing of the resolution in the 
EGM. The following attachments should be attached with the INC-27:

 Minutes of the Meeting

 Copy of Altered MoA

 Copy of Altered AoA

 Copy of the Resolution passed

 List of members in the Company with all the essential details

 Optional Attachments if required.

 After the approval of the Form MGT-14 and INC-27, the Registrar of Companies 
(RoC) will issue a new Certificate of Incorporation for the Company with the 
changed name.
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What are legal provisions related to the 
Conversion of Public Company into Private 
Company?
 Section 13 of Companies Act, 2013, provides for the Alteration of Memorandum 

of Articles (MoA) of Company. The Conversion of Public Company into Private 
Company can be done if the Memorandum allows for the Conversion. Hence, to 
convert the Company into Private Company, the alteration of MoA is necessary.

 Section 14 of Companies Act, 2013, provides for Alteration of Articles of 
Association (AoA) for Conversion of Public Company into Private Company. The 
Conversion is subject to the approval of Tribunal.

 Section 18 of Companies Act, 2013, provides for Conversion of Companies which 
are already registered. Section 18 provides for converting of any class of Company 
into another class by doing Alteration in MoA and AoA of the Company.

 The Companies Incorporation (Fourth Amendment) Rules, 2014, the Conversion 
of Public Company into Private Company is explained. The Central Government has 
wide powers to amend the said rules.
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What is the Procedure for Conversion of 
Public Company into Private Company?

 The steps followed for Conversion of Public Company into Private Company are as 
follows:

 Step-1

 The Company should send notice to hold a Board Meeting to the directors at least 7 days 
before the date of Board Meeting.

 Step -2

 The Company should hold the Board Meeting as per the Rules prescribed under Section-173 of 
Companies Act, 2013. The approval of the following items should be done:

 To consider the proposal for Conversion of Public Company into Private Company.

 To approve amendments in MoA and AoA of the Company subject to the approval is subject to 
member’s approval through a special resolution.

 To fix time, date and place for General Meeting and authorize a Director or Company 
Secretary to send notice of General Meeting to member.
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 Step -3

 The Company should send a notice at least 21 days before to convene General 
Meeting for approving items mentioned in Step 2 by passing a special 
resolution.

 Step-4

 The Company should duly hold a General meeting for the approval of 
Conversion of Public Company into Private Company. The consent for the 
Alteration in MoA and AoA should also be given through a special resolution. In 
General Meeting, the quorum should also be checked. As per Section 146 of 
Companies Act, 2013, the presence of Auditor in the General Meeting is 
necessary, if not present, then check whether Leave of Absence is granted 
or not.
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 Step-5

 The form MGT-14 should be filed within 30 days of passing of the special 
resolution. The Form MGT-14 should be attached with the following documents:

 A true certified copy of Altered MoA

 A true certified copy of Altered AoA

 Notice of General Meeting with an explanatory statement

 A true certified copy of passed Special Resolution

 Step-6

 An application should be filed within 60 days of passing of the special resolution to 
the Regional Director. The application should be filed in e-Form RD-1. The 
following documents should accompany the application:

 Copy of MoA and AoA with proposed alterations.

 Copy of the minutes of General Meeting held.

 The Board Resolution in which the authorization for Conversion is given.

 List of creditors and debentures holders should be attached
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 Step-7

 Meanwhile, an application should be advertised in Form INC-25A[1], in a 
vernacular newspaper in vernacular language in the district, and in English 
newspaper, which is circulated widely in the State.

 Step-8

 After the submission of details to the Regional Director (RD), some more 
information can be asked by RD. These resubmissions should be submitted in 
15 days. The application can be rejected by RD within 30 days period from the 
date RD asked for resubmission of application if the resubmissions are not made. A 
maximum of 2 resubmissions is allowed.

 If no objection is received in response to the advertisement, and the application is 
complete, the same can be put up for orders without hearing. The application 
submitted should be passed by RD within 30 days from the date of filing of an 
application. 

 If no order of approval, rejection or resubmission is made by RD within 30 days, 
the application filed is deemed to be allowed by the RD, and approval order shall 
be automatically issued to the applicant.

 The RD can hold a hearing in case of objection received. The RD should give 
reasons in writing of the hearing and hearing should be held within 30 days.

 If no consensus is received for Conversion within 60 days from the date of filing of 
the application, the RD can reject the application within the stipulated period of 
60 days.
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 Step-9

 The RD when approves the Conversion process, an order for such Conversion 
will be issued to the applicant. The said order shall be filed in Form INC-28 
to Registrar of Companies (RoC) within 30 days from the date of passing of 
such an order.
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4. On the Basis of Control:

 On the basis of control, companies may be classified into two categories:

 1. Holding company [Sec. 4(4)].

 2. Subsidiary company [Sec. 4(1)].

 1. Holding Company:

 According to Section 4(4) of the Companies Act, 1956 “A company shall be 
deemed to be the holding company of another, if that other is its subsidiary.”

 2. Subsidiary Company:

 A company is said to be a subsidiary of another if:

 (i) The other company controls the composition of its Board of Directors.
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 (ii) The other company holds more than half in nominal value of its equity 
share capital.

 (iii) It is a subsidiary of such a company which is itself subsidiary of any other 
company.

 For example, if company B is the subsidiary of company A and company C is 
the subsidiary of company B then company C also becomes the subsidiary of 
company A. If company D is the subsidiary of company C, it also becomes 
subsidiary of Company B and A and so on.
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5. On the Basis of Ownership:

 On the basis of ownership, company may be a:

 (i) Government company.

 (ii) Non-government company.
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 1. Government Company:

 According to section 617 of the Companies Act. 1956, Government company 
means, “any company in which not less than 51% of the paid-up share capital 
is held by the Central Government or by any State Government and includes a 
company which is a subsidiary of a Government Company.” It may be a public 
company or a private company.



 2. Non-Government Companies:

 Non-Government company means a company which is not government 
company. The majority of companies in India belong to this category.
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 Foreign Company:

 Foreign company means any company incorporated outside India but has 
established business in India.



 These companies may be of the following two types:



 (i) Companies incorporated outside India which established a place of business in 
India after the commencement of Indian Companies Act, 1956; and



 (ii) Companies incorporated outside India which established a place of business in 
India before the commencement of this Act and continued to have such a place of 
business in India at the time of commencement of this Act.
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 One-Man Company:



 One-man company is that company where one man holds practically the 
whole of the share capital of the company and in order to meet the statutory 
requirement of minimum number of members, some dummy names are 
added. The dummy names which are added are mostly the relatives or friends 
of principal shareholder.



 One-man company is a legal entity distinct from its members. The company in 
law is equal to a natural person and has a legal entity of its own. The 
shareholder, even if he holds all the share is not a company. Neither he nor 
any creditor of the company has any property, legal or equitable in the assets 
of the company.
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 Dormant company

 One such aspect which was introduced in the Companies Act 2013 was the 
concept of Dormant Companies in section 455 of this act. In common 
parlance, the word “Dormant” means inactive or inoperative. A dormant 
company is an excellent opportunity to start a company for a future project 
or hold an asset/intellectual property without having significant accounting 
transactions* On the other hand if a company has not filed its annual returns 
for two consecutive years then such a company will also be called as a 
dormant company.

 Significant accounting transactions would mean transactions other than the 
basic procedural transactions i.e the payment of fees by a company to the 
Registrar and also payments to fulfil the requirements of this Act or any other 
law, allotment of shares to fulfil the requirements of this Act and payments 
for maintenance of its office and records.

 There are many reasons why a company may be dormant – to reserve a 
company name whilst preparing to launch the business; restructuring a 
previously active business; or an owner requires an extended period of time 
off due to illness, maternity leave, travel, a sabbatical, or any other reason.
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 Associate Company

 An associate company, in its broadest sense, is a corporation in which a 
parent company possesses an ownership stake. Usually, the parent company 
owns only a minority stake of the associate company, as opposed to a 
subsidiary company, in which a majority stake is owned.

SY B.com (Pattern 2019) - Elements of Company Law (205)



Unit 2 Formation 
and Incorporation 
of a Company
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Introduction



 The formation of a company is a very broader concept. The process and legal 
formalities for establishing a particular company in own or another country 
are passed from different stages. The stages and formation of company 
notes are:-

 Promotion stage of company formation,

 Registration or Incorporation stage of company formation,

 Capital Subscription stage of company formation,

 Commencement of business stage of company formation.
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Promotion stage of company formation

 The Companies Act, 2013 details the regulations and company registration 
papers essential for the incorporation of a company. In this article, we will 
understand all such rules and documents listed in the Act. To begin with, let’s 
define the promoters of a company

 Promoters

 Section 2(69) of the Companies Act, 2013, defines promoters as an individual 
who:-

 Is named as a promoter in the prospectus or in the annual returns of the company.

 Controls the affairs of a company, directly or indirectly.

 Advises, directs, or instructs the Board of Directors.
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Functions of a Promoter

 (i) Identification of Business Opportunity

 The promoter first identifies a potential business opportunity. This 
opportunity may be regarding the production of a new product or service or 
making a product available through a different channel than before 
or production of an old product with new updated features or any other such 
opportunity having an investment potential.

 (ii) Feasibility Studies

 The promoter after having conceived a business opportunity analyzes the 
opportunity to see whether it is feasible, technically as well as economically. 
All identified business opportunities cannot be converted into real projects.
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 . A venture is only feasible when it passes all the three below mentioned 
tests.

 Technical feasibility: Sometimes an idea may be good and unique but 
technically not possible to execute because the required raw material or 
technology may not be easily available. Every business requires funds.

 Financial feasibility: Sometimes it may not be feasible to arrange a large 
amount of funds needed for the business in the limited available means. Also, 
financial institutions may hesitate to grant huge amounts of loan for the new 
businesses.

 Economical feasibility: A business opportunity may be technically and 
financially feasible but not economically feasible. It may not be a profitable 
venture or may not yield enough profits. In such a case, the promoters refrain 
from starting the business.
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 (iii) Name Approval

 Once the promoters have decided to launch a company next step is to select a 
name for the company and get it registered with the registrar of companies of 
the state in which the registered office of the company is to be situated. 

 An application with three names, in the order of their priority, is filed with 
the registrar to get the name approved.

 (iv) Fixing up Signatories to the Memorandum of Association

 The promoters decide upon the members who will be signing the 
Memorandum of Association of the proposed company. Usually the signatories 
of the memorandum are the first Directors of the Company. However, the 
written consent of the persons signing the memorandum is required to act as 
Directors and to take up the qualification shares in the company.

 (v) Appointment of Professionals

 Promoters are also required to appoint certain professionals. These 
professionals help them in the preparation of necessary documents that are 
required to be filed with the Registrar of Companies such as mercantile 
bankers, auditors, lawyers, etc.
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 (vi) Preparation of Necessary Documents

 The promoters are required to prepare necessary legal documents that have 
to be submitted to the Registrar of the Companies for getting the company 
registered. These documents are return of allotment, Memorandum of 
Association, Articles of Association, consent of Directors and statutory 
declaration.

 Legal Position of Promoters

 Promoters perform several activities to get a company registered and make it 
commence a business. The promoters are neither the agents nor the trustees 
of the company. They have a personal liability for all the contracts which are 
entered by them for the company before its incorporation until the same is 
not ratified by the company later on.
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 Promoters have a fiduciary position with the company and thus they should 
make a profit only if it is disclosed and should not make any secret profits. 
Also, the promoters are not legally entitled to claim the expenses incurred in 
the promotion of a company.

 However, the company may choose to reimburse the pre-
incorporation expenses. The company may also allot shares or debentures or 
give an option to purchase the securities at a future date to the promoters.

 Pre-incorporation contracts

 Contracts which are entered into by promoters with parties to acquire some 
property or right for and on behalf of a company yet to be formed are called 
as ‘pre-incorporation contracts’ or ‘preliminary contracts’.
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 Formation of a Company

 Section 3 of the Companies Act, 2013, details the basic requirements of 
forming a company as follows:

 Formation of a public company involves 7 or more people who subscribe 
their names to the memorandum and register the company for any lawful 
purpose.

 Similarly, 2 or more people can form a private company.

 One person can form a One-person company.
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Registration or Incorporation of a Company

 Section 7 of the Companies Act, 2013, details the procedure for incorporation 
of a company. Here is the procedure:

 Filing of company registration papers with the registrar

 To incorporate a company, the subscriber has to file the following company 
registration papers with the registrar within whose jurisdiction the location of 
the registered office of the proposed company falls.

1. The Memorandum and Articles of the company. All subscribers have to sign on 
the memorandum.

2. The person who is engaged in the formation of the company has to give a 
declaration regarding compliance of all the requirements and rules of the Act. 
A person named in the Articles also has to sign the declaration.
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3. Each subscriber to the Memorandum and individuals named as first directors 
in the Articles should submit an affidavit with the following details:

 Declaration regarding non-conviction of any offence with respect to the formation, 
promotion, or management of any company.

 He has not been found guilty of fraud or any breach of duty to any company in the 
last five years.

 The documents filed with the registrar are complete and true to the best of his 
knowledge.

4. Address for correspondence until the registered office is set-up.

5. If the subscriber to the Memorandum is an individual, then he needs to provide 
his full name, residential address, and nationality along with a proof of identity. 
If the subscriber is a body corporate, then prescribed documents need to be 
provided.

6. Individuals mentioned as subscribers to the Memorandum in the Articles need 
to provide the details specified in the point above along with the Director 
Identification Number.

7. The individuals mentioned as first directors of the company in the Articles must 
provide particulars of interests in other firms or bodies corporate along with 
their consent to act as directors of the company as per the prescribed form and 
manner.
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 Issuing the Certificate of Incorporation

 Once the Registrar receives the information and company registration papers, he 
registers all information and documents and issues a Certificate of Incorporation in 
the prescribed form.

 Corporate Identity Number (CIN)

 The Registrar also allocates a Corporate Identity Number (CIN) to the company 
which is a distinct identity for the company. The allotment of CIN is on and from 
the company’s incorporation date. The certificate carries this date.

 Maintaining copies of Company registration papers

 The company must maintain copies of all information and documents until 
dissolution.

 Furnishing false information at the time of incorporation

 During the formation of a company, an individual can:

 Furnish incorrect or false information

 Suppress any material information in the documents provided to the Registrar for 
the incorporation, on purpose

 In such cases, the individual is liable for action for fraud under section 447.
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 The company is already incorporated based on false information

 If a company is already incorporated but it is found at a later date that the 
information or documents submitted were false or incorrect, then the 
promoters, first directors, and persons making a declaration is liable for 
action for fraud under section 447.
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Effect of Registration of a Company

 According to Section 9 of the Companies Act, 2013, these are the effects of 
registration of a company:



 From the date of incorporation, the subscribers to the Memorandum and all 
subsequent members of the company are a body corporate.

 A registered company can exercise all functions of a company incorporated under 
the Act. Also, the company has perpetual succession with power to acquire, hold, 
and dispose of property of all forms. Also, it can contract, sue and be sued by the 
said name.

 Further, the company becomes a legal person separate from the incorporators from 
the date of incorporation. Also, a binding contract comes into existence between 
the company and its members as mentioned in the Memorandum and Articles of 
Association. Until the company dissolves or the Registrar removes it from the 
register, it has perpetual existence.
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Raising of capital.

 Under Companies Act, 2013 A company can raise funds via 3 means:-

 1) Deposits. 

 2) Loans. 

 3) Capital. Under 

 Companies Act 2013, A Private Limited Company can raise funds via Capital in 
2 Ways :-

 1) Private Placement/ Preferential Allotment. 

 2) Right Issue/preferential Allotment. 
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 “Private Placement” means any offer of securities or invitation to subscribe 
securities (equity or securities that convert to equity) to a select group of 
persons by a company, other than by way of public offer, through issue of a 
private placement offer letter.

 RIGHT ISSUE/ PREFRENTIAL ALLOTMENT 

 Preferential Offer means an issue of shares or other securities, by a Company 
to any select person or group of persons on a preferential basis and does not 
include shares or other securities offered through a public issue, rights issue, 
employee stock option scheme, employee stock purchase scheme or an issue 
of sweat equity shares or bonus shares or depository receipts issued in a 
country outside India or foreign securities.
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Commencement of business

 As soon as a private company gets the certification of incorporation it can 
start its business. Once the certificate of incorporation is received by the 
company, a public company issues a prospectus for inviting a public to 
subscribe to its share capital. It fixes the minimum subscription in the 
prospectus. Then it is required to sell the minimum number of shares 
mentioned in the prospectus.

 After completing the sale of the required number of shares, the certificate is 
sent to the registrar along with the letter from the bank stating that all the 
money is received.

 The registrar then scrutinizes the documents. If all the legal formalities are 
done then the registrar issues a certificate known as ‘certificate of 
commencement of business’. This is the conclusive evidence for the 
commencement of business for the public company.
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Memorandum of Association

 It contains the rights, privileges and powers of the company. 

 Definition of Memorandum of Association

 “The memorandum of association of a company is the charter and defines the 
limitation of the power of the company established under the Act”.

 Thus, a Memorandum of Association is a document which sets out the 
constitution of the company. It clearly displays the company’s relationship 
with outside world. It also defines the scope of its activities. MoA enables the 
shareholders, creditors and people who has dealing with the company in one 
form or another to know the range of activities.
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Contents of Memorandum of Association

 According to the Companies Act, the Memorandum of Association of a 
company must contain the following clauses:

 1. Name Clause of Memorandum of Association

 The name of the company should be stated in this clause. A company is free 
to select any name it likes. But the name should not be identical or similar to 
that of a company already registered. It should not also use words like King, 
Queen, Emperor, Government Bodies and names of World Bodies like U.N.O., 
W.H.O., World Bank etc. If it is a Public Limited Company, the name of the 
company should end with the word ‘Limited’ and if it is a Private Limited 
Company, the name should end with the words ‘Private Limited’
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 2. Situation Clause of Memorandum of Association

 In this clause, the name of the State where the Company’s registered office is 
located should be mentioned. Registered office means a place where the 
common seal, statutory books etc., of the company are kept.The company 
should intimate the location of registered office to the registrar within thirty 
days from the date of incorporation or commencement of business.



 The registered office of a company can be shifted from one place to another 
within the town with a simple intimation to the Registrar. But in some 
situation, the company may want to shift its registered office to another town 
within the state. Under such circumstance, a special resolution should be 
passed. Whereas, to shift the registered office to other state, Memorandum 
should be altered accordingly.
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 3. Objects Clause of Memorandum of Association

 This clause specifies the objects for which the company is formed. It is 
difficult to alter the objects clause later on. Hence, it is necessary that the 
promoters should draft this clause carefully. This clause mentions all possible 
types of business in which a company may engage in future.

 The objects clause must contain the important objectives of the company and 
the other objectives not included above

 4. Liability Clause of Memorandum of Association

 This clause states the liability of the members of the company. The liability 
may be limited by shares or by guarantee. This clause may be omitted in case 
of unlimited liability.
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 5. Capital Clause of Memorandum of Association

 This clause mentions the maximum amount of capital that can be raised by 
the company. The division of capital into shares is also mentioned in this 
clause. The company cannot secure more capital than mentioned in this 
clause. If some special rights and privileges are conferred on any type of 
shareholders mention may also be made in this clause.

 6. Subscription Clause of Memorandum of Association

 It contains the names and addresses of the first subscribers. The subscribers 
to the Memorandum must take at least one share. The minimum number of 
members is two in case of a private company and seven in case of a public 
company.

 Thus the Memorandum of Association of the company is the most important 
document. It is the foundation of the company.
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Provisions relating to alteration of 
Memorandum of Association

 Alteration in the Memorandum of Association can be carried out only by a 
special resolution at the Shareholders meeting. This is a complicated and 
lengthy procedure. So Memorandum must be very carefully prepared at the 
beginning itself.

 Provisions relating to alteration of Memorandum

 The following are the provisions related to alteration in Name Clause, Objects 
Clause, Liability Clause, Capital Clause and Subscription Clause.

 1. Alteration of Name Clause in Memorandum of Association

 A company may by passing a special resolution alter is name with the approval 
of the Central Government. If the alteration involves change of the name to 
private limited or public limited, permission of Central Government is not 
required.
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 2. Alteration of Objects Clause in Memorandum of Association

 A company can alter is objects clause by passing a special resolution. Alteration of 
objects clause can be done for the following reasons:

 1. For the purpose of carrying on its business more economically and efficiently.

 2. For the purpose of obtaining the main business of the company by new and 
improved means

 3. For the purpose of enlarging or changing the local area of its operations.

 4. For the purpose of carrying on some business, which may be conveniently or 
advantageously combined with the existing business.

 5. For the purpose of abandoning any of the objects specified in the 
memorandum.

 6. For the purpose of selling the whole or any part of the undertaking.

 7. For the purpose of amalgamating with any other company.
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 3. Alteration of Liability Clause in Memorandum of Association

 The liability clause can be altered only when a public company is converted 
to a private company.

 4. Alteration of Capital Clause in Memorandum of Association

 A company can alter its capital clause by passing an ordinary resolution in a 
general meeting. Alteration of capital may relate to:

 Sub division of shares

 consolidation of shares

 conversion of shares into stock and cancellation of unsubscribed capital.

 Within thirty days of passing a resolution, the altered Articles and 
Memorandum have to be submitted to the Registrar.
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 5. Alteration of subscription clause in Memorandum of Association

 The company can alter is subscription clause to make the liability of the 
directors appointed subsequent to the alteration as unlimited.
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Doctrine of Ultra Vires

 A Memorandum of Association of a company is a basic charter of the company. 
It is a binding document which describes the scope of the company among 
other things. If a company departs from its MOA such an act is ultra vires. Let 
us further understand the Doctrine of Ultra Vires.

 The Doctrine of Ultra Vires is a fundamental rule of Company Law. It states 
that the objects of a company, as specified in its Memorandum of Association, 
can be departed from only to the extent permitted by the Act. Hence, if the 
company does an act, or enters into a contract beyond the powers of the 
directors and/or the company itself, then the said act/contract is void and 
not legally binding on the company
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 The term Ultra Vires means ‘Beyond Powers’. In legal terms, it is applicable 
only to the acts performed in excess of the legal powers of the doer. This 
works on an assumption that the powers are limited in nature. Since the 
Doctrine of Ultra Vires limits the company to the objects specified in the 
memorandum, the company can be:

 Restrained from using its funds for purposes other than those specified in the 
Memorandum

 Restrained from carrying on trade different from the one authorized.

 The company cannot sue on an ultra vires transaction. Further, it cannot be 
sued too. If a company supplies goods or offers service or lends money on an 
ultra vires contract, then it cannot obtain payment or recover the loan.

 However, if a lender loans money to a company which has not been extended 
yet, then he can stop the company from parting with it via an injunction. The 
lender has this right because the company does not become the owner of the 
money as it is ultra vires to the company and the lender remains the owner.

 Further, if the company borrows money in an ultra vires transaction to repay a 
legal loan, then the lender is entitled to recover his loan from the company.
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Article Of Association- Its contents and 
alteration

 Understanding Articles of Association

 Articles of Association is an important document of a Joint Stock Company. It 
contains the rules and regulations or bye-laws of the company. They are 
related to the internal working or management of the company. It plays a 
very important role in the affairs of a company. It deals with the rights of the 
members of the company between themselves

 The contents of articles of association should not contradict with the 
Companies Act and the MoA. If the document contains anything contrary to 
the Companies Act or the Memorandum of Association, it will be inoperative. 
The pvt concern that are limited by shares and those limited by guarantee 
and unlimited companies must have their articles of association. Public 
companies may not have their articles but may adopt Model articles given in 
Table A of Schedule I of Companies Act, 1956. If a public company has only 
some articles of its own, for the rest, articles of Table A will be applicable.
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Contents of Articles of Association

 The articles generally deal with the following

 1. Classes of shares, their values and the rights attached to each of them.

 2. Calls on shares, transfer of shares, forfeiture, conversion of shares and alteration of
capital.

 3. Directors, their appointment, powers, duties etc.

 4. Meetings and minutes, notices etc.

 5. Accounts and Audit

 6. Appointment of and remuneration to Auditors.
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 7. Voting, poll, proxy etc.

 8. Dividends and Reserves

 9. Procedure for winding up.

 10. Borrowing powers of Board of Directors and managers etc.

 11. Minimum subscription.

 12. Rules regarding use and custody of common seal.

 13. Rules and regulations regarding conversion of fully paid shares into stock.

 14. Lien on shares.
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Alteration of Articles of Association

 The alteration of the Articles should not sanction anything illegal. They should 
be for the benefit of the company. They should not lead to breach of contract 
with the third parties. The following are the regulations regarding alteration 
of articles:

 A company may alter its Articles with a special resolution. Due importance 
and care should be given to ensure that the alteration of AoA does not conflict 
with the provisions of the Memorandum of Association or the Companies Act. A 
copy of every special resolution altering the Articles must be filed with the 
Registrar within 30 days of its passing.



 1. The proposed alteration should not contravene the provisions of the Companies 
Act.

 2. The proposed alteration should not contravene the provisions of the 
Memorandum of Association.

 3. The alteration should not propose anything that is illegal.

 4. The alteration should be bonafide for the benefit of the company.

 5. The proposed alteration should in no way increase the liability of existing 
members.

 6. Alteration can be made only by a special resolution.

 7. Alteration can be done with retrospective effect.

 8. The Court does not have any power to order alteration of the Articles of 
Association



Key Differences Between Memorandum of 
Association and Articles of Association

1. Memorandum of Association is a document that contains all the condition 
which are required for the registration of the company. Articles of Association 
is a document that contains the rules and regulation for the administration of 
the company.

2. Memorandum of Association is defined in section 2 (56) while the Articles of 
Association is defined in section 2 (5) of the Indian Companies Act 1956.

3. Memorandum of Association is subsidiary to the Companies Act, whereas 
Articles of Association is subsidiary to both Memorandum of Association as 
well as the Act.

4. In any contradiction between the Memorandum and Articles regarding any 
clause, Memorandum of Association will prevail over the Articles of 
Association.



5. Memorandum of Association contains the information about the powers and objects
of the company. Conversely, Articles of Association contain the information about the
rules and regulations of the company.

6. Memorandum of Association must contain the six clauses. On the other hand, Articles
of Association is framed as per the discretion of the company.

7. Memorandum of Association is obligatory to be registered with the ROC at the time of
registration of Company. As opposed to Articles of Association, is not required to be
filed with the registrar, although the company may file it voluntarily.

8. Memorandum of association defines the relationship between company and external
party. On the contrary, articles of association govern the relationship between the
company and its members and also between the members themselves.

9. When it comes to scope, the acts performed beyond the scope of memorandum are
absolutely null and void. In contrast, the acts done beyond the scope of artciles can be
ratified by unanimous voting of all shareholders.



Doctrine of Indoor Management

 The doctrine helps protect external members from the company. And indeed, 
states that it entitles the people to presume that internal proceedings are as 
per documents with the Registrar of Companies.

 The doctrine of indoor management evolved around 150 years ago in the 
context of the doctrine of constructive notice. Moreover, the role of the 
doctrine of indoor management as opposed to the role of the doctrine of 
constructive notice. Whereas the doctrine of constructive notice protects a 
company against outsiders. The doctrine of indoor management protects 
outsiders against the actions of a company. This doctrine also is a possible 
safeguard against the possibility of abusing the doctrine of constructive 
notice.



Basis for Doctrine of Indoor Management

 1. What happens internally to a company is not a matter of public knowledge. 
An outsider can only presume the intentions of a company, but not know the 
information he/she is not privy to.

 2. If not for the doctrine, the company could escape creditors by denying the 
authority of officials to act on its behalf.

 In case this ‘outsider’ has actual knowledge of irregularity within the 
company, the benefit under the rule of indoor management would no longer 
be available. In fact, he/she considers to be a part of the irregularity.



Prospectus:

 Section 2(70) of the Companies Act, 2013 defines a prospectus as ““A 
prospectus means Any documents described or issued as a prospectus and 
includes any notices, circular, advertisement, or other documents inviting 
deposit fro the public or documents inviting offer from the public for the 
subscription of shares or debentures in a company.” A prospectus also includes 
shelf prospectus and red herring prospectus. A prospectus is not merely an 
advertisement.



 A document shall be called a prospectus if it satisfy two things:

 1. It invites subscription to shares or debentures or invites deposits.

 2. The aforesaid invitation is made to the public



Contents of a prospectus:

 1. Address of the registered office of the company.

 2. Name and address of company secretary, auditors, bankers, underwriters etc.

 3. Dates of the opening and closing of the issue.

 4. Declaration about the issue of allotment letters and refunds within the prescribed 
time.

 5. A statement by the board of directors about the separate bank account where all 
monies received out of shares issued are to be transferred.

 6. Details about underwriting of the issue.

 7. Consent of directors, auditors, bankers to the issue, expert’s opinion if any.



 8. The authority for the issue and the details of the resolution passed 
therefore.

 9. Procedure and time schedule for allotment and issue of securities.

 10. Capital structure of the company.

 11. Main objects and present business of the company and its location.

 12. Main object of public offer and terms of the present issue.

 13. Minimum subscription, amount payable by way of premium, issue of 
shares otherwise than on cash.

 14. Details of directors including their appointment and remuneration.

 15. Disclosure about sources of promoter’s contribution.

 16. Particulars relation to management perception of risk factors specific to 
the project, gestation period of the project, extent of progress made in the 
project and deadlines for completion of the project.



Various Categories of Prospectus

 1. Statement in lieu of Prospectus

 2. Deemed Prospectus

 3. Abridged Prospectus [Sec. 2(1)]:



Legal requirement regarding issue of 
prospectus: (Sec. 26 of the Companies Act, 
2013)
 1. Issue after the incorporation

 2. Registration of prospectus:

 The procedure of getting the prospectus registered is as under:

 A. A copy of the prospectus, duly signed by every person who is named 
therein as a director or a proposed director of the company must be filed with 
Registrar of Companies before the prospectus is issued to the public.



 B. The following document must be attached thereto:

 i) Consent to the issue of the prospectus required under any person as an 
expert confirming his written consent to the issue thereof, and that he has 
not withdrawn his consent as aforesaid appears in the prospectus.

 ii) Copies of all contracts entered into with respect to the appointment of the 
managing director, directors and other officers of the company must also be 
filed with Registrar.

 iii) If the auditor or accountant of the company has made any adjustments in 
the company’s account, the said adjustments and the reasons thereof must be 
filed with the documents.

 iv) There must be a copy of the application which is to be filled for the issue 
of the company’s shares and debentures attached with the prospectus.

 v) The prospectus must have the written consent of all the persons who have 
been named as auditors, solicitors, bankers, brokers, etc.



 C. Every prospectus must have, on the face of it, a statement that:

 i) A copy of the prospectus has been delivered to the Registrar for registration.

 ii) Specifies that any documents required to be endorsed by this section have been 
delivered to the Registrar.



 D. A copy of the prospectus must be filed with the Registrar of Companies.

 E. According to the Section 26, no prospectus shall be issued more than ninety days 
after the date on which a copy thereof is delivered for registration.

 If a prospectus issued in contravention of the above –stated provisions, then the 
company and every person who knows a party to the issue of the prospectus shall be 
punishable with a fine.



Statement in lieu of Prospectus

 If the promoters of a public company hope to get the subscription of capital 
from their own limited circle there is prospectus to the public. The promoters 
shall have to file ‘a statement in lieu of prospectus.



 According to section 53 of the company’s ordinance. If a public company is 
not issuing a prospectus on its formation. It then must file a statement in lieu 
of Prospectus with the Registrar of the companies.
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INTRODUCTION

 Capital refers to the amount invested in the company so that it can carry on 
its activities. In a company capital refers to "share capital". The capital clause 
in Memorandum of Association must state the amount of capital with which 
company is registered giving details of number of shares and the type of 
shares of the company. A company cannot issue share capital in excess of the 
limit specified in the Capital clause without altering the capital clause of the 
MA.

 The following different terms are used to denote different aspects of share 
capital:-

 1.Nominal, authorised or registered capital

 2.Issued capital

 3.Subscribed capital

 4.Called-up capital

 5.Paid-up capital



Various Modes for Raising of Share Capital 

 Issues made by an Indian company in primary market can be classified as public, 
rights, bonus and private placement. While right issues by a listed company and 
public issues involve a detailed procedure, bonus issues and private placements 
are relatively simpler. The classification of issues is as illustrated below:

 Public issue

 Initial Public Offer (IPO)

 Follow on Public Offer (FPO)

 Rights issue

 Bonus issue

 Private placement

 Preferential issue

 Qualified institutional placement



Public Issue

 When an issue / offer of securities is made to new investors for becoming part 
of shareholders’ family of the issuer, it is called a public issue. Public issue 
can be further classified into Initial Public Offer (IPO) and Follow on Public 
Offer (FPO). The significant features of each type of public issue are 
illustrated below:

 Initial Public Offer (IPO): When an unlisted company makes either a fresh 
issue of securities or offers its existing securities for sale or both for the first 
time to the public, it is called an IPO. This paves way for listing and trading of 
the issuer’s securities in the Stock Exchanges.

 Follow on Public Offer (FPO): When an already listed company makes either 
a fresh issue of securities to the public or an offer for sale to the public, it is 
called a Follow on Public Offer (FPO).



Rights Issue:

 When an issue of securities is made by an issuer to its shareholders existing as 
on a particular date fixed by the issuer (i.e. record date), it is called a rights 
issue. The rights are offered in a particular ratio to the number of securities 
held as on the record date.

 Bonus Issue:

 When an issuer makes an issue of securities to its existing shareholders as on 
a record date, without any consideration from them, it is called a bonus 
issue. The shares are issued out of the Company’s free reserve or share 
premium account in a particular ratio to the number of securities held on a 
record date.



Private placement:

 A private placement is the sale of securities to a relatively small number of select 
investors as a way of raising capital. Investors involved in private placements are 
usually large banks, mutual funds, insurance companies and pension funds. A 
private placement is different from a public issue, in which securities are made 
available for sale on the open market to any type of investor. Private placement of 
shares or convertible securities by listed issuer can be of two types:

 Preferential allotment: When a listed issuer issues shares or convertible 
securities, to a selected group of persons as per SEBI guidelines, it is called a 
preferential allotment. The issuer is required to comply with various provisions 
which inter-alia include pricing, disclosures in the notice, lock-in etc., in addition 
to the requirements specified in the Companies Act.



 Qualified Institutions Placement (QIP): When a listed issuer issues equity shares 
or securities convertible in to equity shares to qualified institutions buyers only in 
terms of provisions as per SEBI guidelines, it is called a QIP.



ESOS, Sweat Equity Shares, Buy-back of 
shares

 ESOS

 The employee stock option scheme (ESOS) concept was developed in the 
1950s by lawyer and investment banker Louis Kelso, who argued that the 
capitalist system would be stronger if all workers, not just a few stockholders, 
could share in owning capital-producing assets. In today’s world, the human 
capital is unarguably one of the most important resources to run any 
enterprise. Companies use untraditional methods of remunerating employees 
to retain their employees and attract new employees to their organization. 
Therefore, scheme like ESOS, ESPS and sweat equity has gained popularity in 
recent times.



 Different Kinds of ESOP

 ESOP can be a one-time plan or an ongoing scheme depending upon the 
objectives that the company wants to achieve. ESOPs can be in the form of 
ESOS (Employee Stock Option Schemes), ESPP (Employee Stock Purchase 
Plans), Compensation Plans, Incentive Plans, SAR/Phantom ESOPs etc.

 Employee Stock Option Scheme (ESOS) - Under this scheme, the company 
grants an option to its employees to acquire shares at a future date at a pre-
determined price. Eligible employees are free to acquire shares on vesting 
within the exercise period. Employees are free to dispose of the shares 
subject to lock-in-period if any. Generally exercise price is lower than the 
prevalent market price. 

 Employee Stock Purchase Plan (ESPP) - This is generally used in listed 
companies, wherein the employees are given the right to acquire shares of 
the company immediately, not at a future date as in ESOS, at a price lower 
than the prevailing market price. Shares issued by listed companies under 
ESPP will be subject to lock-in-period, as a result, the employee cannot sell 
the shares and/or the employee has to continue with the employer for a 
certain number of years. 



 Share Appreciation Rights (SAR)/ Phantom Shares - Under this scheme, no 
shares are offered or allotted to the employee. The employee is given the 
appreciation in the value of shares between two specified dates as an 
incentive or performance bonus, that is linked to the performance of the 
company as a whole, as reflected in its share value.\

 ESOP 



 ESOPs, “Employees Stock Ownership Plans” or "Employees Stock Options 
Plans" is the generic term for a basket of instruments and incentive schemes 
provided to the employees of the company to motivate, reward, remunerate 
and to retain the employees. These are rather modern way of motivating 
employees as against the age old method of compensating the employees 
with salaries alone. It is now an accepted practice for large entities to 
remunerate their employees, apart from salary, by the way of granting 
options to the employees to acquire the shares, hence a portion of the 
ownership, of the company for which they work.



Buy Back of Shares

 Stock buybacks refer to the repurchasing of shares of stock by the company 
that issued them. A buyback occurs when the issuing company pays 
shareholders the market value per share and re-absorbs that portion of its 
ownership that was previously distributed among public and private investors.



Allotment of Shares

 Share allotment is the creation and issuing of new shares, by a company. New 
shares can be issued to either new or existing shareholders. Share allotment 
can have implications for any existing shareholders share proportion. 
Typically, new shares are allotted to bring on new business partners.

 Procedures for Issue and Allotment of Shares | Provisions of Companies 
Act

 A private company can start business as soon as it gets the certificate of 
incorporation. It is prohibited by law to issue any prospectus, inviting the 
general public to subscribe towards its share capital. The shares are taken up 
privately by the promoters and their relatives and friends.

 But in case of public company, a proper procedure has been laid down in the 
Companies Act for the issue and allotment of shares. 



Provisions of companies act relating to 
issue and allotment of shares

 The following are the main provisions of the Companies Act relating to the 
issue and allotment of shares

 1. A public company must file a prospectus or statement in lieu of 
prospectus, inviting offers from the public for the purchase of shares in the 
company.

 2. After studying the prospectus, the public applies for shares of the 
company in the printed prescribed forms. The company can ask for the issue 
price of the share to be paid in full along with the application or it can be 
payable in installments as share application money, share allotment money, 
share first call, share second call and so on. The amount payable as 
application money must be at least 5 percent of the nominal amount of the 
share.



 3. No allotment of shares can be made unless the ‘Minimum Subscription‘ as 
given in the prospectus had been subscribed or applied for. Minimum 
Subscription is the minimum amount which, in the estimate of the directors, 
is required to run the business. It has to be stated in the prospectus.

 4. The amount of share application money must be deposited in a bank. It 
can be operated by the company only after getting the certificate of 
commencement.

 5. If the minimum subscription amount of 90% of the issue was not achieved 
by the company within 60 days from the date of closure of the issue, the 
company has to refund the entire subscription amount immediately. For any 
delay beyond 78 days, the company has to pay an interest of 6% per annum.

 After allotment, the directors can call upon the shareholders to pay the full 
amount due on shares in one or more installments as mentioned in the 
prospectus. The articles of a company usually contain provisions regarding 
calls. If there is no such provision in the Articles, the following provisions shall 
apply:



i. No call shall be for more than 25% of the nominal value of each share.

ii. Interval between any two calls should not be less than one month.

iii. At least 14 days’ notice must be given to each member for a call specifying 
the amount, date and place of payment.

iv. Call should be made on a uniform basis on the entire body of shareholders 
falling under the same class.



Circumstances when allotment of shares 
are irregular

 1. An allotment shall be irregular when, it is made by the company

 Without receiving the minimum subscription or the application money subject 
to a minimum of 5% of the nominal value of the share, or

 Without filing a statement in lieu of prospectus at least three days before the 
allotment, if no prospectus is issued.

 2. Where an application has been made to Stock Exchange(s) as per Sec. 73 of 
the Companies Act for the purpose of listing the shares and the permission has 
not been granted before the expiry of 10 weeks from the date of closing of 
subscription list the allotment is void.

 3. Where the allotment is made before the expiry of the fifth day after the 
publication of the prospectus, the allotment is valid, but the Company and its 
officers in default are liable to a fine



Calls On Shares

 Definition: A call may be defined as "A demand made by the company on its 
share holders to pay whole or part of the balance remaining unpaid on each 
share at any time during the life time of acompany".

 For example : The price of a share is Rs.100/-. At the time of applying for 
shares, the investor has to pay Rs.5/- of the nominal value of share i.e. Rs.5, 
so Rs.95/- is balance on each share. As and when the company needs money 
its asks its share holders to pay, suppose the company asks its shareholders to 
pay per share, that is known as calls on shares.



Procedure regarding calls on shares:

 (1) Board Meeting for passing a call resolution

 (2) Closing of the Register of member and the Share Transfer Book

 (3) Preparing the call lists

 (4) Drafting call letters

 (5) Issuing call letters / Dispatch of call notice

 (6) Arrangement with bankers for call money

 (7) Entries in the call list and the register of members

 (8) Preparing list of Defaulters:



Requisites of a valid call
Legal Provisions Relating to the Calls

 The statutory provisions relating to the making of calls can be summed up as 
follows:

 1. Call should Bona fide: The power to make call is generally in nature of a 
trust and so it can be exercised bona fide and for the benefit of the company. 
It should not be made for private ends. It means the directors or the 
liquidator can make the call only when there is a bona fide need for funds.

 2. Uniformity: The calls should be made on an uniform basis on all the shares 
falling under the same class . If a call is made only on some shareholders of 
the same class but not on others or a greater amount is demanded from some 
shareholders and a lesser amount from others of the same class, the call is 
not valid.

 3. Provisions of the Articles: The calls should be made strictly in accordance 
with the provisions of the Articles. If this is not done, the call will be invalid.



Calls in advance

 The company treats calls-in-advance as a debt of until it makes the calls. The 
amount already paid is adjusted. Calls-in-advance may also arise when the 
number of shares allotted to a person is much smaller than the number 
applied by him for and the terms of issue allow the company to retain the 
amount received in excess of application and allotment money.

 The company can retain only such amount as is required to make the allotted 
shares fully paid. After transferring the amount to the relevant call accounts, 
the company closes the calls-in-advance account. It shows this amount under 
a separate heading, namely ‘calls-in-advance’ on the liabilities side.



Share Certificate-

 A share Certificate refers to a document which is issued by a company evidencing that a person 
named in such certificate is the owner of the shares of Company as stated in the share certificate. 
The Indian Companies Act mandates companies for issuing share certificates post their 
incorporation.

 Details to be provided in a share certificate

 Every share certificate issued in India should contain the below mentioned:

 Name of issuing Company

 CIN no. (Corporate Identification Number) of such Company

 Address of the company’s registered office

 Name of owners of such shares

 Folio number of member

 Number of shares which is represented by such share certificate

 An amount which is paid on such shares

 Distinct number of the shares



The timeframe for issuing share certificates

 After the incorporation of the company, the company needs to issue the share 
certificates within two months from incorporation date. Where additional 
shares are allotted to the new or existing shareholders, the share certificates 
should be issued within two months from allotment date.

 In a case related to the share transfers, the share certificates should be 
issued to transferees within a period of one month of receipt of the 
instrument of transfer by such Company.



Procedures for issuing share certificates

 Board Meeting & Allotment of shares

 Register of members

 Preparing and Printing Share Certificates

 Intimation and dispatch of share certificate

 Penalty for breach
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What is forfeiture of shares?

 Forfeiture of shares is a process where the company forfeits the shares of a 
member or shareholder who fails to pay the call on shares or instalments of 
the issue price of his shares within a certain period of time after they fall 
due. In other words, when the shareholder fails to pay the full amount of 
share which he agreed to pay in instalments the company can cancel his 
shares.

 When shares are allotted to an applicant, he and the company enter into 
a contract automatically. Then such an applicant is bound to pay the 
allotment money and all the various call monies till the shares are fully paid 
up. But if the shareholder fails to pay any of the calls (one or more) on the 
authorization of the board of Directors, the said shares can be forfeited. 
Forfeiture essentially means cancellation.



 Ex. Pilot Ltd. has issued 1,00,000 equity shares of face value of Rs. 1000 each. 
The company set up its amount on the share as Rs. 100 at the time of 
application, Rs. 200 at the time of allotment, Rs. 300 per share on making the 
first call, and Rs. 400 on the final call.

 Mr. Manoj has been allotted 400 shares by the company and while the final 
call of Rs. 400 is made by the company he was unable to pay the money for 
that final call. The company gave prescribed time period and notice to Manoj 
and even after that he failed to pay the money.

 Now the company can forfeit the shares of Manoj and he ceases to be a 
member of the company and loses all rights on the shares he held.



Conditions for Forfeiture of shares

 A company can forfeit its shares only when the following conditions are satisfied:

 1. Authority to Forfeit: The power to forfeit must be expressly given in the 
Articles. Accordingly, if no power is given in the Articles, no forfeiture can be 
made.

 2. Default in Payment of Calls: The shares can be forfeited only for the non-
payment of calls and not for the default in payment of any other debts.

 3. In Accordance with the Articles: Forfeiture shall be valid only when the 
provisions of the Articles are strictly complied with. Even a slight deviation from 
the provisions shall render the forfeiture invalid.

 4. Bonafide and for the Benefit of the Company: The right to forfeit shares is in 
the nature of trust and so it can be exercised bonafide and only for the benefit of 
the company. The power cannot be exercised hastly or for private ends.

 5. Board Resolutions: Forfeiture will be effected only by means of a Board 
resolution.

 6. Notice to Defaulting Shareholder: Notice precedent to forfeiture must be 
given to the defaulting shareholder. In the matter of forfeiture of shares, 
technicalities must be strictly observed



Procedure of Forfeiture of shares

 The following procedure must be followed for forfeiture of shares:

 1. The secretary shall prepare a list of defaulters i.e., the list of members who have not paid 
the call money up to the last date, and place it before the Board of Directors for necessary 
action.

 2. The Board of Directors then passes a resolution instructing the secretary to send call 
notices to such defaulters.

 3. As per Board’s resolution, the secretary dispatches the notices under registered post to the 
defaulting shareholders asking them to pay the call dues within 14 days with interest at a 
specified rate.

 4. If any defaulting member does not comply with the requirements of such notice, a second 
warning notice may be sent stating that if the call money is not received within 14 days from 
the date of notice, the forfeiture of shares will follow.

 5. If this notice also proves ineffective, the secretary convenes a meeting of the Board of 
Directors and places the facts before it. The Board then passes a formal resolution to forfeit 
the shares.



Re-issue of Forfeited Shares

 Forfeited shares are available with the company for sale. After the forfeiture of 
shares, the company is under an obligation to dispose off the forfeited shares.

 The company requires to pass a resolution in its Board Meeting for the re-issue of 
forfeited shares. Re-issue of forfeited shares is a mere sale of shares for the 
company. A company does not make allotment of these shares.

 The company auctions the forfeited shares and disposes them off. A company can 
re-issue these shares at any price but the total amount received on these shares 
should not be less than the amount in arrears on these shares. Here, total amount 
refers to the amount received from the original allottee and the second purchaser.

 For example, A pays the application amount of ₹3 on 100 shares of the face value 
₹10. But, he fails to pay the allotment money. The company forfeits his shares and 
re-issues them. Now, the amount in arrear is ₹7 per share. The company can re-
issue the shares at ₹7 or more. Thus, it cannot issue shares at a price less than ₹7.



Annulment of Forfeiture

 After the forfeiture of shares, if the defaulting shareholder likes to pay the 
amount due and requests the company to cancel the forfeiture of his shares, 
the secretary should take the following steps:

 1. Board meeting is to be convened to settle the terms of annulment or 
cancellation of the forfeiture. This will be done by passing a resolution. Such 
resolution generally calls upon the defaulting member to pay off calls due 
together with interest.

 2. A letter should be sent to the shareholder informing that on fulfillment of 
the conditions laid down by the Board, his name will be entered in the 
register of members.



5.2 Surrender of shares

 Surrender is a short cut to forfeiture. Surrender of shares means voluntary return of shares by 
a member to the company. It is a short cut to the long procedure of forfeiture of shares. 
Shares, which are liable to be forfeited on account of default in the payment of calls, may be 
surrendered by the holder if he so desires. Such voluntary surrender of shares can be 
accepted by the company provided it is authorized by the Articles of the company.

 (1) Surrender of Shares:

 Meaning: It is a voluntary return of shares by a member to the company.

 Nature of Action: It is voluntary action by the share holder.

 Reason: Surrender takes place due to the inability of a shareholder to pay the call money.

 Initiative: Initiative is taken by share holder.Time Required: Surrender requires limited time.

 Effect: Surrender of shares does not affect the reputation of the shareholder, as it is his own 
voluntary action.



5.3 Transfer and transmission of shares

 Definition of Transfer of Shares



 Transfer of shares refers to the intentional transfer of title (rights as well as 
duties) to shares by one person to another. There are two parties to transfer 
of shares, i.e. transferor and transferee.

 The shares of the public company are freely transferable unless there is an 
express restriction provided in the articles of association. However, the 
company can refuse the transfer of shares, if it has a valid reason for the 
same. In the case of a private company, there is a restriction on the transfer 
of shares subject to certain exceptions.



Nomination of shares

 The Companies Act, 2013 allows a shareholder to make nomination with 
regard to shares held by him in a company. A nomination is a written mandate 
given by a shareholder to a company describing a particular person, to whom 
the shares held in the company shall vest in the event of death of the 
shareholder.

 The particular person described in the mandate is known as the nominee

 Section 72 of the Companies Act, 2013 allows the shareholders of a company 
to nominate securities of a company to a nominee. The term securities shall 
include the shares of a company. The nomination of shares is made through a 
written instrument. The person described in the written instrument is called 
as a nominee. The nomination shall act as a direction to the company 
regarding the ownership of shares after the death of the shareholder.




